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Fiqh of Marriage:  Class Forty-One
الحمد لله و الصلاة و السلام على رسول الله و بعد:
These notes are based on the commentary of the Eminent Shaikh Atiyyah Muhammad Salaam given in Masjid an-Nabawi.
The Hadith:

 وَعَنْ أَبِي سَعِيدٍ اَلْخُدْرِيِّ ( { أَنَّ رَجُلاً قَالَ : يَا رَسُولَ اَللَّهِ ! إِنَّ لِي جَارِيَةً , وَأَنَا أَعْزِلُ عَنْهَا , وَأَنَا أَكْرَهُ أَنْ تَحْمِلَ , وَأَنَا أُرِيدُ مَا يُرِيدُ اَلرِّجَالُ , وَإِنَّ اَلْيَهُودَ تُحَدِّثُ: أَنَّ اَلْعَزْلَ المَوْؤُدَةُ اَلصُّغْرَى . قَالَ : " كَذَبَتْ يَهُودُ , لَوْ أَرَادَ اَللَّهُ أَنْ يَخْلُقَهُ مَا اِسْتَطَعْتَ أَنْ تَصْرِفَهُ } رَوَاهُ أَحْمَدُ , وَأَبُو دَاوُدَ وَاللَّفْظُ لَهُ , وَالنَّسَائِيُّ , وَاَلطَّحَاوِيُّ , وَرِجَالُهُ ثِقَاتٌ 

Narrated Abu Sa’id al Khudri:  A man said, “O Messenger of Allah, I have a slave-girl and I withdraw the penis while having intercourse wither her (‘Azl).  I dislike that she become pregnant, but I want from her what a man wants from a woman.  And the Jews say:  Withdrawing the penis to avoid conception is the minor for of burying alive (Wa’d).” 
He replied, “The Jews lied, for if Allah intended to create it you would not be able to turn it away.”  [Reported by Abu Dawud and Ahmad]

The Explanation:

Notice, my brothers, that in the previous hadith, Judhama asked about ‘Azl in regards to free women, or slave women?

It was not stated explicitly.  It spoke only of the category of  ‘Azl, or what is known in Islamic Law as Mujmal (general).

In the hadith of Abu Said, a man came to the Prophet alayhi salam and said, “I have a…slave woman.”

This is explicitly stating who the one being withdrawn from is a slave woman, and she is our servant and bondswoman, and I want from her what a man wants from a woman, can I practice ‘Azl?

Why is it that she is your bondswoman, and you want from her what a man wants from a woman, but you are afraid she will become pregnant, why?

They say, pregnancy amongst slave women is not like pregnancy amongst free women.  Because pregnancy of a slave woman will prevent her from being sold, since she will become “Umm Walad”.

And he will not be able to sell her.  

And if she becomes pregnant from someone other then her Sayyid, it will take away from her value.

And pregnancy of the slave woman, from other than the Sayyid, will cause her child to become enslaved.

Thus, seeking to avoid pregnancy of the slave woman has its excuses, 

And the slave woman if she becomes pregnant from her Sayyid, she becomes Umm Walad, and it is forbidden to sell her, or give her away, and she becomes free at the last moment of his life, and she does not inherit.

But if she belongs to another person and s free person marries her, and that is if he is unable to have means to marry a free woman, he is permitted to marry from the slave women.
In this case, if this wife were to become pregnant from that marriage, the child would be the property of her Sayyid, and the father would not own anything.

So he fears that the child would go to the property of someone else, so he avoids pregnancy through ‘Azl.

Thus, the situation of a free woman is different from that of a slave woman.

The first hadith, when he was asked about ‘Azl, there is no mention of free or slave woman.

But this second hadith, “I have a slave woman,” who he owned, if she becomes pregnant, she will be Umm Walad, and he needs her for service, and farming, and providing water, and he needs from her what a man needs from a woman.

So how can he reconcile between the fulfillment of his desire from her, and avoiding pregnancy, except by ‘Azl.

The man said, asking about the statement of the Jews, and the statement of the Jews had a ranking amongst them, because before the coming of Islam, they were pagans, but the Jews had some knowledge of the Sacred Book, so they would take from their opinions in certain matters.

And the Jews said, “Inded ‘Azl is the minor Wa’d.”

The Prophet alayhi salam had called ‘Azl the ‘hidden Wa’d’.

But the Jews, who are People of the Book, called it ‘minor Wa’d’.

Two religions agreed that ‘Azl is a type of Wa’d, but amongst the Jews, it is ‘minor’, and with the Prophet alayhi salam, ‘hidden.’

It is ‘minor’ because it ended a cause, and destroyed the seed from which the child comes.

So just as the parents (in the case of wa’d) destroy the fruit after it comes about, in this case (‘Azl) they are destroy the seed before it can become a fruit.
Some of the Fuqaha say, the likeness of that is what the scholars all agree upon regarding the Muhrim, if he hunted an animal, or bird, his punishment is to sacrifice the like of it from camels.

And if he broke an egg, in the state of Ihram, is an egg a hunted animal?  No, but it is a cause of a hunting animal, and there is a punishment.

Because the egg is to the animal, just as the semen is to the child.

And as you are forbidden from taking away the egg there, you are forbidden from taking it away here.

The man knew from the Jews what they were saying, that ‘Azl is the minor burying alive.

The Prophet alayhi salam said before or after that,  ‘Azl is the hidden burying alive.
And what did the Prophet alayhi salam say about the statement of the Jews that withdrawal is the minor burying alive?
That it takes away life, and prevents the ability to have the child?  

In the statement of the Jews, they are claiming that with ‘Azl is a minor burying alive, it implies that pregnancy can never happen.  Since it is Wa’d.

But the Prophet alayhi salam said, “The Jews lied.”

What did they lie about, that Azl is minor burying alive, or what they implied, which is that she is  (de facto) buried alive.

We look at the response, “The Jews lied, if Allah wanted to create something, you would not be able to stop it.”

They lied in their accusation that ‘Azl is minor burying and that it will never bring pregnancy.

As the Prophet alayhi salam said, “It is not from all the water that the child is created.”

He may be unable to withdraw in time.  The water may come out despite his effort.  And the least of water might be enough to fertilize.

“The Jews lied.”

“If Allah wanted to create a child, that the Jews claimed does not exist, and that it is buried alive, this is what they lied about.”

This is the explanation of Ibn al Qayyim, and he corrects the understanding of many of the Ulema.

The Jews lied, because even if the man withdraws, and Allah wishes to create from the water that the man withdrew, He will create it.

How can he create it and he has withdrawn from that place?

The scholars say, some of the water comes out early, or goes into the womb without him feeling it.
And Umar took from this, in a narration in the Muwatta, when it reached him that people were withdrawing from their slave women,
“Withdraw or not, there is not slave woman that become pregnant except that I attribute paternity to her Sayyid, whether he withdraws or not.”

But if he withdraws, how can you attribute paternity to him?

“It is not from all the water that the child is created.”

And based on this, Umar used to forbid the withdrawal, and beat his sons if he knew that they practice withdrawal.

And likewise Abdullah ibn Umar, who said, “If I knew that any of my sons practiced withdrawal, I would punish him severely.”

And it was known that he would not punish severely for average things, except if it was haram.

And Abu Ummah says, “Is there a Muslim who does that?”

We shall come to details on this issue, but we see from this hadith:

That the man wanted from the slave woman what a man wants, but he was afraid of the speech of the jews, and the Prophet alayhi salam responded, 
“If Allah wanted to create a child, you would not be able to stop it.”

And in some narrations, that he said to the man,“If Allah wanted to create the child he would, even if you spilled the water on a rock.”

Because in some narrations, that this man, after some time, a year, came to the Prophet alayhi salam, and said, “O Messenger of Allah, the slave girl that I used to withdraw from has become pregnant.”

She became pregnant, and he withdrew.  When the Prophet alayhi salam heard this, he said, “I am the servant of Allah, and His Messenger.”

I have informed you that if Allah wants to create a child, he will bring it about, even if you spilled it on a rock, whether you withdraw or not.

And Allah knows best. 

End of Lecture 41.
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