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Fiqh of Marriage:  Class Forty-Six
الحمد لله و الصلاة و السلام على رسول الله و بعد:
These notes are based on the commentary of the Eminent Shaikh Atiyyah Muhammad Salaam given in Masjid an-Nabawi.
The Bridal Gift (As-Sadaaq, or Dowry)
The Hadith:
1029 - وَعَنِ ابْنِ عَبَّاسٍ – رَضِيَ اَللَّهُ عَنْهُمَا- قَالَ : { لَمَّا تَزَوَّجَ عَلِيٌّ فَاطِمَةَ -عَلَيْهِمَا اَلسَّلَامُ- . قَالَ لَهُ رَسُولُ اَللَّهِ ( " أَعْطِهَا شَيْئًا " , قَالَ : مَا عِنْدِي شَيْءٌ . قَالَ :" فَأَيْنَ دِرْعُكَ الحُطَمِيَّةُ ? } رَوَاهُ أَبُو دَاوُدَ , وَالنَّسَائِيُّ , وَصَحَّحَهُ اَلْحَاكِمُ
Narrated Ibn Abbas:  When Ali married Fatima, Allah’s Messenger said to him, “Give her something (as dowry).”  He said, “I have nothing.”
The Prophet said, “Where is your coat of armor?”

[Narrated by Abu Dawud and Nasaai]

The Explanation:

Ali, who was who?  The cousin of the Prophet alayhi salam, and married whom?  Fatima, the noblest of the women of the worlds.

Fatima, bint Muhammad.  And he wants to consummate the marriage.  The Prophet alayhi salam said no, he must give her something.  You cannot take her without anything.  Let her feel valued.  

In the other hadith, seek even an iron ring.  But for Ali, where is your coat of armor.  A coat of armor is for warfare.  But its not a problem, give it to her, and then borrow it if you have a need for it.

But it will be her property.

Here, the scholars agree that if the Sadaaq (Mahr) was not mentioned at the time of the marriage contract, then the contract is still valid, and it is permissible to consummate marriage.

If she is divorced before consummation, she receives mut’ah, a gift.

And if the Sadaaq was mentioned, she gets half of the sadaaq if he divorces her before consummation.

And if he dies before consummation, she gets the full dowry, inheritance, and she must have her waiting period.

So the contract is valid if no dowry was mentioned, but at the time of consummation, there must be something given as dowry.

Some scholars state there is a minimum amount for dowry, Ibn Hazm said any thing (as the Prophet said, seek something to give her) is valid, no matter what it is.
Other scholars said, 50 dirhams (silver coins), others 40, 20, and Malik say 3 dirhams.  Or ¼ dinar.  Why?  Because this is the minimum amount for which the hand of a thief is amputated, i.e. the minimum amount referred to as wealth.  The theft must involve wealth, and if someone stole a grain of wheat, his hand would not be amputated. 

Malik says:  3 dirhams, since this is what the Shar’ regards as wealth and punishes.

Others say, no, 10 dirhams, 20, but these are built on ijtihad.

Ibn Hazm debates Malik on this issue, saying:  the minimum dowry is ¼ dinar, since this is the minimum amount the robber is punished for.

But what do the two acts have in common that make them analogous?  Malikiyyah say:  There is in common the loss of limb, the woman was a virgin, and then loses her hymen.  He enjoys her.

The minimum dowry is subject to ijtihad.  And the maximum, as mentioned in the ayah, a qintaar.  But this is not a maximum, it could be 2 qintar.  As long as it is given freely, or she “remits it freely, then take it in good spirit.”
The Hadith:

وَعَنْ عَمْرِو بْنِ شُعَيْبٍ , عَنْ أَبِيهِ , عَنْ جَدِّهِ قَالَ : قَالَ رَسُولُ اَللَّهِ ( { أَيُّمَا اِمْرَأَةٍ نَكَحَتْ عَلَى صَدَاقٍ , أَوْ حِبَاءٍ , أَوْ عِدَةٍ , قَبْلَ عِصْمَةِ اَلنِّكَاحِ , فَهُوَ لَهَا, وَمَا كَانَ بَعْدَ عِصْمَةِ اَلنِّكَاحِ , فَهُوَ لِمَنْ أُعْطِيَهُ, وَأَحَقُّ مَا أُكْرِمَ اَلرَّجُلُ عَلَيْهِ اِبْنَتُهُ , أَوْ أُخْتُهُ } رَوَاهُ أَحْمَدُ
Narrated ‘Amr bin Shuaib on his father authority from his grandfather, Allah’s Messenger said, “If any woman marries for a dowry, a gift, or a promise before the contract, it belongs to her.  As for whatever is given as gift after marriage, it belongs to whomever it was given to.  The most worthy gift a man gets is on account of his daughter or sister.”
[Narrated by Ahmad]

The Explanation:

Now we get to the subject of follow up matters relating to dowry.  

There are some things that are fixed according to custom.  For example, the dowry is taken by the father, and the poor woman gets nothing.

Or sometimes the dowry is used to prepare the wife to go to her husband, and the dowry ends up going to the preparation (jewelry and clothes).

And sometimes the family makes conditions for gifts:  The father requests a suit, the mother a robe, in some places, a tractor, a camel, and so one.
This matters have nothing to do with the wife.  What is the ruling on these things?

And what if the husband delays giving these gifts other than dowry?  The dowry has been given already.  And these people start requesting their gifts.

Or there is an annulment, and the girl agrees to return whatever she has taken.  Do the gifts that have been given to her relatives have to be returned, or just the dowry?  

The issue has to do with what is given conditionally to the relatives of the wife, from gifts, wealth, etc.  Do these things count amongst the right of the wife, and they are attached to the Sadaaq, or are they independent gifts that the husband presents to his in-laws?

This hadith comes and makes a clear distinction:

“Any woman who is married for a dowry, gift, or promise, it belongs to her.”

The dowry, without doubt is the sole possession of the wife, and no one has a right to it.  Except the father, since the Prophet alayhi salam said, “You and your wealth belong to your father.”

But the father should be aware:  The daughter when in the house of her father is taken care of, spent on, but when she goes to her new home, she will regulate the affairs of her household, take care of guests, etc.  She will need money.

If the father or guardian takes her dowry, and she is divorced tomorrow, who will take care of her?  The Jumhoor state that he should not do so.
But what about the hadith, “You and your wealth belong to your father.”

This is only after she physically takes possession of the wealth.  And the father should be aware of the state of his daughter, there may be things that the husband is negligent in, or it is too much upon his shoulders, so she will have in her hand what will cover the negligent, and she will have in her hand what fulfills this need.

“If a woman marries for a dowry, gift, or promise before the contract, it belongs to her.”  

That is everything agreed upon before the contract, from gifts to family, dowry, is lumped together as her right, since it is part of what permits the marital enjoyment.

“And what is after the marriage contract,” is separate, and not binding, since it is from good actions, and relations, not part of the contract.
If there is an annulment of marriage, the husband can request everything he gave before the contract, but what he gave afterwards, he has no right to ask for it back.  

Since he did not give it in order to gain the right of marriage, he already got it, rather he gave it to be kind to his in-laws.

“And the most worthy thing for which to receive a gift is for one’s daughter.”

So if a marriage is annulled, it is best to forgive these gifts given to the father in law.  

And the father-in-law, if he can give a gift to his son-in-law, that is good.  As it is said, “Whoever proposed for your daughter, has honored you.”

“And whoever marries your daughter has helped you.”  This are family affairs that are well known.

The Hadith:

وَعَنْ عَلْقَمَةَ , عَنِ ابْنِ مَسْعُودٍ ( { أَنَّهُ سُئِلَ عَنْ رَجُلٍ تَزَوَّجَ اِمْرَأَةً , وَلَمْ يَفْرِضْ لَهَا صَدَاقًا , وَلَمْ يَدْخُلْ بِهَا حَتَّى مَاتَ , فَقَالَ اِبْنُ مَسْعُودٍ : لَهَا مِثْلُ صَدَاقِ نِسَائِهَا , لَا وَكْسَ , وَلَا شَطَطَ , وَعَلَيْهَا اَلْعِدَّةُ , وَلَهَا اَلْمِيرَاثُ، فَقَامَ مَعْقِلُ بْنُ سِنَانٍ الْأَشْجَعِيُّ فَقَالَ : قَضَى رَسُولُ اَللَّهِ ( فِي بِرْوَعَ بِنْتِ وَاشِقٍ – اِمْرَأَةٍ مِنَّا – مِثْلَ مَا قَضَيْتَ , فَفَرِحَ بِهَا اِبْنُ مَسْعُودٍ } رَوَاهُ أَحْمَدُ
Narrated Alqama on the authority of Ibn Masud:  He was asked about a man who had married a woman and had not fixed a dowry for her.  And he did not consummate with her till he died. Ibn Masud replied, “She should receive a dowry similar to what the women of her community receive without decrease or increase.  She must observe the ‘Iddah period and is entitled to a share of the inheritance.  Ma’qil then got up and said, “Allah’s Messenger ruled the same as your ruling, regarding Birwa, a woman of our tribe.”  Ibn Masud was delighted with it.
[Reported by Ahmad]

The Explanation:

The Author, may Allah have mercy on him, presents this hadith in the Chapter of Sadaaq, that a woman got married to a man, a contract, but he died before consummating the marriage, and he did not name a Sadaaq.

Ibn Masud was asked about this woman, first he excused himself, then he gave a fatwa as we have heard, that she should get a Mahr-al mithl, and she must serve the waiting period, and she gets inheritance.

A man got up, and said I bear witness that you have given the same ruling as a woman from our tribe, her name is Barwa bint Washiq.

Ibn Masud was delighted by that.

This hadith explains to us the ruling on the death of the husband before the consummation of marriage.  And it explains to us, the authenticity of the contract, without naming the Sadaaq.

Since he had married her, and did not name a dowry.

And this contract is correct, and because of it she inherits, even if he did not consummate with her.

Here, Ibn Masud was delighted, since he made a judicial ruling (ijtihad), and he did not have a text, so he based it on general principles in the affairs of woman.

As for inheritance and iddah (waiting period after death), there is no disagreement over them.  But there is contention regarding the Mahr.

When Ibn Masud heard that his ruling agreed with that of the Messenger alayhi salam, he became delighted by that.

This is the right of the student of knowledge, to be delighted if his ijtihad coincides with the ijtihad of the Prophet alayhi salam, or a text from him.

We also learn that it is permissible to make a fatwa even if one does not have a text, if one is a person of knowledge who is capable of giving fatwas, and has from the general principles from which he can derive a ruling.

A similar example took place when Umar set out for an expedition towards sham, and when they approached a place named Autaas, they found out about a plague in that town.  Umar had to decide whether to proceed or go back.

He gathered the Shuyukh of the Ansar and took their opinion.  Some of them said, “We set out for a purpose, let us not go back without fulfilling it.”

Others said, “You have the Companions of the Prophet with you, do not take them to perish.”

He told them to leave.  Then Umar called the Shuyukh of the Muhajireen, and they also differed.

Then he called for the Shuyukh of Quraysh, and none of them differed.  They said, “You came out with the companions of the Prophet alayhi salam, and did not know there was a plague.  Now you know, and it is not appropriate to bring them to a place of harm.”

When they agreed, Umar announced amongst the people, “I am returning to where we came from.”

At that time, Abdurahman bin Auf heard this, and he had been absent, he announced, “O Leader of the believers, I have knowledge regarding this matter.”  Umar said, “What is it?”  He said, “I heard the Prophet alayhi salam said, “If plague is in the land of a people, do not enter it.  And if you are in a town, and the plague falls upon you, do not leave it fleeing from it.”

At that moment, Umar exalted Allah, and was happy that he had made the right decision to go back, that if the plague is in a place, not to enter.
And likewise is the right of every student of knowledge, if a matter is presented to them, and they do not have narrations from the Prophet alayhi salam, and they make ijtihad, then it became clear that he coincided with the Fatwa of the Prophet alayhi salam, to be happy.

We come to the hadith:  A man married a woman, meaning they had the contract, but they did not consummate the marriage until he died.

We learn from this that a marriage that is contracted without Mahr is valid.

And also, we learn that if the husband while living separates from the wife before consuming the marriage, the wife does not receive any dowry, but she gets a mut’ah (divorce gift)  “Wa mattioo’hunna”.

But if he dies, she gets “Mahr al Mithl” that is, we look at her relatives, sisters, cousins, and take account of the character, beauty, deen, personality, and if she is similar.  
Your sister might be uglier than her.  She might not have the same trade.  And likewise the deen, and uprightness.

Like her, how much Mahr is given, without increase or decrease.  If he dies.

But if he separates before consummation, while alive, and no Mahr was mentioned, she gets a Muta’ (gift).

The goal of Mut’ah is to make up for her brokenheartedness, from separation or divorce, since the man desired her, then he abandoned her.

Turning away from her, or divorcing her must have been due to some reasons, and thus some moral deficiency will affect her.  So she is given the Mut’a.

If the marriage is consummated, she will attain the full Sadaaq (al Mithl).  Who determines it?  Him or her?  Neither him nor her.  It is based on women like her.

What we find in this hadith, is that Ibn Masu’d ruled that the widow be given the full Mahr, not because of consuming the marriage, but due to death.

Ahmad and Abu Hanifa agree with Ibn Masud, full Sadaq.
Shafii has two narrations:
Malik says:  No dowry for her.  Since dowry is in return for relations.

Those who say full Sadaq, the reason is that they say death is like divorce after consummation, and it is ending the marriage life from the husband, and the woman did not do anything on her part.  So she deserves the full Mahr.

She did not disobey her husband, nor did she wish that he die and leave her a widow, death ended the relationship without any effort on the part of either spouse.  This is the view of Ibn Masud, and Ma’qil says, this is the ruling of the Prophet.

And she has the Iddah, and the inheritance.  We know that inheritance is the result of any contract.  This is agreed upon by all scholars.

If a person made a contract on a young girl, and then waited for her to attain puberty, then he died, she has the mahr, the iddah, and the inheritance.

Shafii, says in this hadith, there is some contradiction, and he said, “If the hadith was authentic, I would abide by it.”

Bayhaqi said the hadith is authentic, “and therefore Shafii must abide by it.”

As for Malik, he does not agree that the is Mahr in this case, because in the Muwatta, a similar event happened where the husband died, and Ibn Umar said, she does not have a Sadaq, and they went to Zaid bin Thabit, who concurred, and she has Iddah and inheritance. 

Malik takes this text.

Thus we have two texts, one from Ibn Masud, full dowry, and one from Zaid ibn Thabit, no dowry.

As for the hadith of Ibn Masud, it is related back to the Prophet alayhi salam.  But Ibn Masud’s hadith has some weakness.
Ali  said, I will not leave the Qur’an for the words of an Beuoin who urinates on his thighs (i.e. Ma’qil bin Sinan, the one who said Ibn Masud agreed with the Prophet alayhi salam) since Beduins were known to have little fiqh of Tahara.
Thus we have the Iddah, the Inheritance, and the Dowry.  

What is the wisdom of Iddah, even for a young child?

Even her guardian does not let her wear beautiful clothes, and she waits 4 months and 10 days.

What is the spiritual meaning behind Iddah?  When two spouses come together with the word of Allah in the contract of marriage, and this is the greatest compact between two people, then the husband is torn away from her, does the wife say “Ma’salaam?” 

Her husband has been taken, but the effects of  marriage remain inside of her.  Death causes her to lose her friend, her companion, her partner, her husband.

To show the sanctity of this compact, and its place between the spouses, it is from the effects of this sanctity the waiting period.  

Even if there is no need to know what is in the womb.  From the important wisdoms of waiting period is knowing if the womb is empty, so a man does not water what another had watered.  

And it is the right of Allah.

And it is loyalty to the husband, that she have a waiting period, even if it is not for the purpose of knowing what is in the womb. 

Like if the husband was in prison, or travelling away, 4, 5 years, he could not come home.  Is there a doubt about what is in her womb.  If he dies while away, she must wait the waiting period.  

Summary.  Scholars agree on Inheritance, iddah, but differ on Mahr.

And Allah knows best.
End of Lecture 46.   12-52:00
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