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Fiqh of Taharah:  Class Forty-One
الحمد لله و الصلاة و السلام على رسول الله و بعد:
These classes are based upon the commentary of the eminent Shaikh Atiyya Muhammad Saalam, given in Masjid an-Nabawi, in Madinah al-Munawwrah.  

بَابُ نَوَاقِضِ 
The Hadith:

وَعَنْ عَائِشَةَ, رَضِيَ اَللَّهُ عَنْهَا; { أَنَّ اَلنَّبِيَّ ( قَبَّلَ بَعْضَ نِسَائِهِ, ثُمَّ خَرَجَ إِلَى اَلصَّلَاةِ وَلَمْ يَتَوَضَّأْ } أَخْرَجَهُ أَحْمَدُ, وَضَعَّفَهُ اَلْبُخَارِيّ
Narrated ‘Aisha :  The Prophet alayhi as salam kissed one of his wives and went to pray without performing ablution.  [Reported by Ahmed.  Al-Bukhari graded it weak]

The Explanation:

As for the hadith of Aisha, may Allah be pleased with her, that the Prophet alayhi as salam kissed one of his wives then went out to Salah, and did not perform Wudu.

Her words, “one of his wives,” as is explained in one of the narrations, was in reference to herself.

As it is mentioned in some narrations, the one to whom she narrated this hadith said, “And which wife was it other than you?”

She laughed.  This indicates that she was referring to herself.  

And this is one of the things that strengthens this hadith, that the matter was in reference to herself with no intermediary (between her and the subject of the hadith).

And she narrated on another occasion that the Prophet alayi as salam kissed her when she was fasting.  So the narrations are many regarding the Prophet alayhi salam kissing her.  Some in regard to fasting, and some in regard to going out to prayer without performing wudu.
As for a man kissing his wife while she is fasting, it is agreed upon that this act in and of itself does not break the fasting, but it is feared that it may progress to that which would invalidate the fast.

For this reason, the Prophet alayhi as salam provided a dispensation for an old man to kiss his wife while fasting, while he forbade a young man from doing so.  

And the mother of the believers Aisha when she informs us that the Messenger alayhi as salam kissed her while fasting, she adds:  And who of you can control his desire like him?

That is he used to be able to control himself so that the matter would not progress from a kiss to what lays beyond it by his own choice, or by compulsion.

And what concerns us about this narration is that the Prophet alayhi as salam kissed her and he was one the way out to the Masjid, and then he prayed with the Wudu that he was upon before kissing her.

And this hadith is a foundational one on the subject of Wudu from touching a woman or the lack thereof.

And there are other ahadith, that we see the Author has bypassed.

If we look at the basis:  If a person makes wudu and nothing happens to break it, then the matter of precedence indicates that he still has wudu.

What breaks the Wudu is opposed to the basis, which is that a person who performs wudu remains in that state until he does something that breaks the Wudu.

So the Author does not have the need to prove that kissing one’s wife does not break one’s wudu with more than this hadith.
This subject is one that can be considered an example in the study of differences amongst the Ulema.  And an exposition of the methodology one must take in order to come to a conclusion on this issue.

And this issue has a primary text in the Book of Allah, in His Words Most High:

وَإِنْ كُنْتُمْ مَرْضَى أَوْ عَلَى سَفَرٍ أَوْ جَاءَ أَحَدٌ مِنْكُمْ مِنَ الْغَائِطِ أَوْ لَامَسْتُمُ النِّسَاءَ فَلَمْ تَجِدُوا مَاءً فَتَيَمَّمُوا [النساء : 43]
This honorable verse ties the coming from the call of nature to “or touched women.”

Here touching women (laamastum an nisaa)  is connected to coming from the (ghaa-itt) answering the call of nature.  Ghaaitt in Arabic refers to a low place, and it is a metaphor for the place that a person answers the call of nature, since this is not done in a high up place that one can been seen like a fire.

And answering the call of nature requires Wudu, so therefore touching women should also require Wudu like answering the calling of nature.
Here:  We have difference over the meaning of the word “Laamastum” or touched.  Does the understanding of the wording ‘touching’ here simply mean the meeting of the two skins, or is the word ‘touching’ here a metaphor for sexual relations?

Just as a metaphor was used to refer to answering the call of nature, so likewise here the metaphor of the touching of two skins for sexual relations is being used.

As Ibn Abbas said:  Indeed Allah is Modest and Generous, He uses metaphors and does not name things directly.

Just as Allah says regarding Hajj:  Fa man Faradaa fee hinna al Hajj fa la RAFATHA

The word Rafatha in Arabic means sexual words, but by metaphor it also means sexual relations.   So these sexual relations invalidate one’s Hajj.

Likewise, for fasting:  Uhilla lakum laylatus siyaami ar Rafathu illaa nissaikum

 Rafath:  Includes foreplay and sexual relations.

The word here:  Laamastum.  There are those who say that Laamasa here means even the touching of one skin to the other.

And there are those who say:  No, Laaamasa is like Faaa’ala, which indicates that both parties participated in the action, like the words Qaatala Zaydun Amran, or Qaabala Zaydun Amraan, or Jaadala Zaydun Amran,

So Faa’la means a mutual action, and thus the intended meaning here is sexual relations.

And the Ayah then would give us the meaning of that if a person answers the call of nature and does not find water, he can make tayamum.

And likewise, from the Janabah, he can make Tayamum.

But others say:  No, Laamasa here means simply touching.  And their proof in this matter is the Authentic Qiraa’at or Recitation of the Qur’an from the seven known styles that says:  Auh Lamastum an-Nisaa: with a short vowel over the laam.

They say:  this Qiraa’at and the other are both from the Seven Known styles of recitation, and they explain each other.  The word Laaamastum which indicates conjugal action is explained by the Qiraa’ah Lamastum which indicates there can be simple touching.
You may say:  Lamastu al Jidara, lamastu al kitaaba, lamastu, so this is from a single actor.

So the difference here occurs due to the meaning intended by the word Laaamasa, or Lamasa.

And we have in the book Raff al Malaam ‘an Aimmatul A’alaam, (Dispelling the Blame from the Knowledgable Imams)  written by Ibn Taymiyyah, may Allah have mercy on him, a book that I believe there is none the like of it.
He mentions that from the causes of difference amongst the Imams, that one should not ever blame or criticize, from a religious point of view, is:

 --The difference in the understanding of a single text.

--Or that a text did not reach an Imam.

--Or an Imam did not regard a hadith as authentic.  One Imam may regard a text as authentic and others do not consider it authentic.

--Or that a hadith has not been criticized, or it has been.

He mentioned 10 reasons why the Imams differed.  From those, are differences in understanding the text.

And Ibn Abdul Barr studied this matter at length in his book “Al Istidhkaar” and mentioned all the texts narrated from the Prophet alayhi salam and the Sahabah and the Tabi’een.

Now let us go to this matter in a practical way in order to see the safe methodology to examine a matter over which there is difference.

And then let us come to a conclusion by giving preponderance to one of these views.
From the angle of the Imams: 

Let us see there views.

Shafii  says:  Laamastum means touching, as in other places in the Qur’an.  

Imam Shafii says:  Any touching of the two skins of male and female, accidently or deliberately, with desire or not, as long as there is touching without a barrier, since touching with a barrier is touching the barrier, but touching with the palm, or leg, or foot, any touching of a man to a woman, nullifies the Wudu.

This is whose view?  Shafii.

Leave it aside.

Now, we find the opposing view, that every touching, other than of the private parts does not affect the Wudu.
If the private parts touch without penetration, the wudu is required.  

But other than that, from kissing, or foreplay, with or without desire, does not require Wudu.

We can say:  Abu Hanifa says:  Any touching in any way does not break the Wudu.

This is opposite of who?  Shafii.  He says every touching breaks, Abu Hanifi says none breaks.  A big difference I think.

But Malik takes a middle position.  He says:  The touching that breaks the Wudu is that which is with desire.  But the passing touch without desire does not break the wudu.

This is a middle view, between the breaking, and not breaking.

So we have three views.

The one that any touching breaks, and that none breaks, and that with desire breaks.

To explain the Maliki opinion:  He says if he touches with desire but does not find it, or without desire and finds it, or with desire and finds it, in all cases it breaks the wudu.
He did not intend desire, but he found it.  But it still breaks it.

And the Hanbali school is with them.

And Allah knows best.  
End of Class 41.  33:30
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