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Fiqh of Taharah:  Class Forty-Four
الحمد لله و الصلاة و السلام على رسول الله و بعد:
These classes are based upon the commentary of the eminent Shaikh Atiyya Muhammad Saalam, given in Masjid an-Nabawi, in Madinah al-Munawwrah.  

The Hadith:

وَعَنْ طَلْقِ بْنِ عَلِيٍّ ( قَالَ: { قَالَ رَجُلٌ: مَسَسْتُ ذَكَرِي أَوْ قَالَ اَلرَّجُلُ يَمَسُّ ذَكَرَهُ فِي اَلصَّلَاةِ, أَعَلَيْهِ وُضُوءٍ ? فَقَالَ اَلنَّبِيُّ ( "لَا, إِنَّمَا هُوَ بَضْعَةٌ مِنْكَ } أَخْرَجَهُ اَلْخَمْسَةُ, وَصَحَّحَهُ اِبْنُ حِبَّان َ.
وَقَالَ اِبْنُ اَلْمَدِينِيِّ: هُوَ أَحْسَنُ مِنْ حَدِيثِ بُسْرَةَ.
Narrated Talq bin ‘Ali:  A man said:  “I touched my penis” or “Must a man who touches his penis during prayer perform Wudu’?”  The Prophet alayhi as salam said, “No, it is only a part of your body.”
The Explanation:

This hadith is given the subject heading:  Wudu from touching the private parts.  Or wudu from touching the penis, i.e. specifically regarding the private parts of a man.  

This subject, according to those who study it, includes all things that are considered private parts, the penis of a man, or the private parts of a woman.

And those who study this also study the issue of is it only regarding one’s own private part, or that of another man or woman as well.

And the study of this subject, also includes the research of touching deliberately, or accidently, with the inside of the hand, or the backside, from an adult to that of a baby or child, and to even an animal, all this is studied under this title.

Here, the Author brings the hadith of Talq ibn Ali, who was a man from Yamamah, and he came to the Prophet alayhi as salam while he was building the second structure of his Masjid, which was in the year 7 AH, after coming back from Khaibar.

That was when they would build with stones and clay.

And what is narrated from him, is that he passed by some people from the Ansar, who were mixing mud with straw, and he did not agree with their action.
He took the mixture from them, and mixed it well.

They said, “Leave it for him, because he is more knowledgable in these affairs.”

He is a builder, and he knows how to build, so let him take care of it since it his expertise.

And we see that the specialization in building is amazing.  It is said that one of the great engineers of Khurasan was arrested in some place, but when they wanted to build something they were forced to release him in order to gain his expertise, then returned him back to the prison.

The different types of work, if there is someone who has the specialization then he has more priority to do it.

We find today in medicine, it used to be that a doctor was general, and he would treat the eye, the nose, ear, stomach, liver, and surgery, and everything else.

But now, there are many specializations.  Even within surgery, there are specializations, brain surgery, surgery specific to the nose and ear, surgery specifically for bones, all these things have become, due to the complexity and vast information in each of these fields, become independent specializations.

So one who has a specialization has priority.  

And likewise in the religious sciences.

The Prophet alayhi salam said, “Afradukum Zaid” “The most knowledgable amongst you 

in inheritance law is Zaid,” he has specialization in the science of inheritance.
“And the keeper of secrets of this Ummah is Abu Ubaidah”

“And the most knowledgable of you in halal and haram is Mu’adh”

And regarding Ibn Abbas, the Prophet alayhi salam said, “O Allah give him Fiqh of the religion and teach him interpretation,”

We have specializations in areas of knowledge.

So if any issue confused the Sahabah from these subjects, they referred to the person had specialization in that field.

And the reason we mention this, is to explain the date that Talq bin Ali came to the Prophet’s Masjid  (in this hadith).

They say that Talq passed by the Prophet alayhi as salam twice.  Once, while building the Masjid, and once later.

And he narrated the hadith regarding Wudu twice, here in this narration, it is narrated from Qays ibn Talq, on the authority of his father, that a beduoin came and stood in front of the Prophet alayhi salam, and asked:  “A person touches his penis after performing wudu.  Must he repeat his wudu?”

The Prophet alayhi salam said, “No, it is only a part of you.”

And a part is like any other part of the body.  The hand is a part, the ear is a part, the shin is a part, these are all parts.
So as long as the private part is like any part of the body, then touching it is like touching any other part of the body, and there is no wudu.
And based on this, this an indication of Qiyaas, or juristic analogy, and leaving something that is unknown to something that is known.

And based upon this, there are those who say:  Indeed, touching the penis does not break the wudu.

Okay, if touching the private part does not break the Wudu, then why did the Author place it in this chapter (entitled “Nullifiers of Wudu”)?

And the basis is that nothing breaks the wudu unless there is a proof mentioning it, and in the case of a nullifier it will lift the origin that wudu will remain.

But as we know, the Author compiled this book, Bulugh al Maram min Adillah… “Attainment of the Objective from the Evidences…”

And there are those who say, there is no wudu, and there are those who say there is Wudu required.

Thus, there are two opposing views.   This text is the proof of those who say:  No Wudu is required.

And the Author shall narrate the Hadith of those who say:  Yes, Wudu is required.

The Author mentions about this hadith, that it was mentioned by Ibn al Madini, who is an Imam in the science of hadith, that:  This hadith is better than the hadith of Busra.
Where is the hadith of Busra?  

The Author shall mention it immediately after this hadith narrated by Talq, to show the two sides of evidence of those who say, yes it nullifies Wudu, or No it does not nullify Wudu.

The Hadith:

وَعَنْ بُسْرَةَ بِنْتِ صَفْوَانَ رَضِيَ اَللَّهُ عَنْهَا; { أَنَّ رَسُولَ اَللَّهِ ( قَالَ: "مَنْ مَسَّ ذَكَرَهُ فَلْيَتَوَضَّأْ" } أَخْرَجَهُ اَلْخَمْسَةُ, وَصَحَّحَهُ اَلتِّرْمِذِيُّ, وَابْنُ حِبَّان َ (92) .

وَقَالَ اَلْبُخَارِيُّ: هُوَ أَصَحُّ شَيْءٍ فِي هَذَا اَلْبَابِ
Narrated Busra bin Safwan:  Allah’s Messenger said, “He who touches his penis must perform ablution.”  [Reported by the Five and Tirmidhi and Ibn Hibban graded it authentic.  Al-Bukhari said, “It is the most authentic hadith concerning this issue.”]
The Explanation:

The Hadith of Busra contains that wording that:  The Prophet alayhi salam said, “Whoever touches his penis”

Here, he specified one’s own penis, using the possessive.  

Thus, the general ruling of all private parts is not here.  And so the touching of the private part does not include that of others.

It also does not include the private part of a woman (since the hadith mentions penis).

And it does not include the anus.  It only includes what is mentioned in the text.

Thus, there are some who stop at this text, and say, nothing breaks wudu except one who touches his own penis.

And here we have the question regarding how does the touching take place:

The scholars say, it is without a barrier.  As was mentioned in the hadith of Umm Habibah, and Ahmed said, it is more beloved to me than all the other hadith:
“Whoever touches his private part with his hand, and between them there is no barrier, then let him perform wudu.”

From this hadith, the scope of the hadith expands a little.  The word, “Whoever” includes both men and women, and ‘touching’ or ‘afdaa’ includes any contact.

And the word ‘farj’ or ‘private part’ includes the private parts of both the man and woman, ‘by his hand then let him perform wudu.’

Thus, the woman is like the man, if she touches she must perform wudu.

And man, likewise.

And there is another narration that says, “Whoever touches a private part (without the possessive)…”

The scholars say, this includes all types of private parts, even that of animals.

Even if it was dead or alive.  Since the text says, “a private part.”

And the summary of this study according to the majority of scholars is:

When examining the text of Talq “It is only a part of you,”

And then the text of Busra, “Let him perform wudu…”

And there is a narration by Abu Hurayra, “Whoever touches his private part, let him perform wudu.”

The scholars say that the hadith of Busra, in spite of what Ibn Madeeni said, it is better than the hadith of Talq.  

And al-Bukhari said the hadith of Busraa is the most authentic in the chapter.

And Imam Shafii said, the hadith of Talq came to us by Qays bin Talq, and “We asked about him and did not find anyone who knew him.”

Bukhari narrated Busraa’s hadith from Marwan bin Hakam.  

Ubay bin Ka’b said, we reviewed the hadiths regarding wudu with Marwan.

Marwan said, “Touching the penis requires wudu.”

Ubay ibn Ka’ab said, “I have not heard this.”

So Ubay sent a messenger with Marwan to Busra, Busra repeated the hadith, and the messenger returned with the same as what Marwan had told Ubay.

Ubay said, we do not know who this messenger is.  Thus in terms of hadith, he is an unknown person.

But it is said that the hadith of Busra has narrated by 11 Sahaba.

And from the Sahaba those that narrated it were :  Ali, Umar, and from the Tabieen Mujahid and ‘Ataa, and from the Imam’s Ahmed and Shafii.

But Abu Hanifa did not accept.

Here, when we see that Ibn Madini says:  Hadith Talq is better than the hadith of Busra.
And regarding the hadith of Busra Bukhari says:  It is the most authentic text in the chapter.

And Shafii says:  The hadith of Talq is narrated by his son Qays, and we asked about him and did not find any one who knows whom.

In this case, the two hadith contradict.  When this happens, we have to ask, does one abrogate the other.  

Or can we reconcile between the two narrations.

Or do we give preponderance to one over the other.

These are the three ways that Ulema attempt to deal with texts that contradict.

Some ulema said:

Let us apply abrogation.  Since Busra accepted Islam the year Makkah was conquered, and Talq bin Ali came to the Masjid of the Prophet alayhi salam while he was building it.

That was in the year 7 AH.

So the hadith of Busra abrogated the hadith of Talq (it is only a part of you).

But others said:  No, Talq returned a second time after the building of the Masjid and at that time he narrated from the Prophet alayhi salam regarding his wudu.

Thus:  Talq, in his final narration was actually the one who abrogated the narration of Busra.

There are some Ulema who say:  We use the method of abrogation.

Others said no, we should try to join and reconcile between the two narrations.

One text says it nullifies wudu, and the other says no.

Malik says:  The command for Wudu is a recommendation, in consideration of the hadith that states that wudu should be made.

So he took a middle position.

He did not say that it nullifies the wudu, nor did he say that it does not.

He says, whoever made wudu and then touched his private part and prayed, if he remembers before the time for the prayer is over, he should make wudu and repeat the prayer.

But if he remembers after the time of the prayer is over, the time has passed so he simply performs wudu for future prayers.

And there are some who narrate from Malik:  Whoever touches his private part with desire, let him perform wudu.

And whoever touches his private part without desire, no Wudu is due on him.

And they made the nullifying of wudu by touching the private part, just like the nullifying wudu by touching …what?
Women.

And thus, the result is :

Imam Abu Hanifa does not see the necessity of wudu for one who touched his private part.

Shafii and Ahmed have the view that one must make wudu from touching the private parts.

As for Malik, he took a more detailed view.

One narration is that making wudu is mustahabb, and not wajib.

And another narration from his is:

That wudu is required if he finds desire, but if he does not find desire, there is no Wudu required.

This is the result of the study of this issue, and with Allah is Success.

My brothers, the scholars of Hadith:  give precedence to performing wudu due to what has been narrated by the latter pious predecessors, as well as what has been narrated by some of the Sahaba.

Sa’d ibn abi Waqqas:  I was a young boy reading the Mushaf.  I scratched myself.  It was said to me, did you touch your private part?  I said yes.  He took the Mushaf from me, and said “Stand up and make wudu.”

That is , make wudu in order to touch the Mushaf.  

And likewise, Abdullah bin Umar:  Salim narrates about him:  After the sun rose, Ibn Umar woke up, made wudu, and prayed.
I asked him, what is this prayer that I have not seen you do before.

He said, I made wudu, and touched my private part, then I forgot and prayed, I forgot to make wudu, so I made wudu and prayed again.

According to Ibn Umar, the prayer should be repeated even if the time has gone out.

Based on what Ibn Umar, Umar, and Sa’d bin Abi Waqqas, it is said that this gives preponderance to the view that touching breaks to the wudu.

And here we have one ahadith which says it does not break wudu, and this does not change what is already known.  
However, the second hadith removes this state and establishes new takleef, or responsibility, so breaking the wudu takes precedence.
And Allah knows best.

End of Class 44.
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