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Fiqh of Taharah:  Class Forty-Two
الحمد لله و الصلاة و السلام على رسول الله و بعد:
These classes are based upon the commentary of the eminent Shaikh Atiyya Muhammad Saalam, given in Masjid an-Nabawi, in Madinah al-Munawwrah.  

The Hadith:

وَعَنْ عَائِشَةَ, رَضِيَ اَللَّهُ عَنْهَا; { أَنَّ اَلنَّبِيَّ ( قَبَّلَ بَعْضَ نِسَائِهِ, ثُمَّ خَرَجَ إِلَى اَلصَّلَاةِ وَلَمْ يَتَوَضَّأْ } أَخْرَجَهُ أَحْمَدُ, وَضَعَّفَهُ اَلْبُخَارِيّ
Narrated ‘Aisha :  The Prophet alayhi as salam kissed one of his wives and went to pray without performing ablution.  [Reported by Ahmed.  Al-Bukhari graded it weak]

The Explanation:

We have three views regarding touching the opposite gender breaking wudu.

The one that any touching breaks, and that none breaks, and that with desire breaks.

We spoke in the past that the matters over which there is scholarly difference cannot be resolved except with four steps:

1.)  The first step, understanding the difference in understanding as it is.  As we have done, Shafii says yes, touching breaks the wudu, Hanifi says no, Malik and Ahmed said, if…

Do we understand the difference?  Yes.
2.)  The next step is to understand the daleel of each position.  What was the proof of Shafii that wudu is broken?  What was the proof of Abu Hanifa?  Malik and Ahmed?  What were their proofs, and put their evidence with their opinion.

So what were the two steps?  Knowing the difference, and placing the evidence with each opinion.

3.)  The third step:  We ask Shafii:  What is your response to the Hanifi opinion?  Do you have a response?  We ask Abu Hanifa, what is your response to the Shafii position, that touching breaks?

If we find a response from Shafii, is it reasonable?  If we find a response from Abu Hanifa to the Shafii proofs, we accept it.  And we ask Ahmed and Malik, what are their responses to Abu Hanifa and Shafii.  If they have an appropriate response, we accept it.
If we do not find in the responses that are sufficient, that lightens their position.  As if it the positions are on a balance.  If the response is strong, it makes heavy their side of the scale.  

But sometimes the two sides of the pan remain hanging evenly on the balance.

If we find that both sides of the scale are equal, since each side has their proofs, we leave the scale and look for proofs outside of the proofs that have been weighed, if we find them.

And there are many means of giving one side of the scale preponderance over the other.

As our father Shaikh Amin al-Shinqeeti said:  “Giving preponderance to evidence is an ocean that has no shores.”

For this reason, Shafii says:  It is not appropriate for a person to reject a position of another who found the evidences with him outweighing the evidence’s of one’s own position. 

This is because he may have certain things that give preponderance to his position that you do not have.

And if you go to an extreme and force others to adopt your position, your opinion does not have more right than others to be enforced.

If you want your opinion to be followed, others would like theirs to be followed as well.

The matter is not by muscles, but by proofs.

Thus, we must follow these steps.  Even it takes us this whole night, we will have understood the difference.
And we have chosen this matter from the book “Mawqif al Ummah min Ikhtilaaf al Aimmah” and explained this matter, it is a practical matter.

People are in their house with women, and going around, and praying, and coming and going.

This means that this matter is what is called “Umoom al Balwaa” “General hardship”.

Man cannot stay away from women, especially in their homes.  

Thus, it requires deep study and reflection.

Let us go to the viewpoint that says:  Touching the opposite gender breaks the Wudu, since that appears to be based directly on the texts.

Come Imam Shafii, may Allah have mercy on you, what is your proof that just simply touching will break the wudu?

He said, This Ayah:  “If one of you came from the call of nature….or touched (laamastum) women…”

These two matters are the same in the need for tayamum if one cannot find water.

But Abu Hanifa said, “Laaamastum” means sexual relations (a shared action), not simply touching.
He said, “No, there is a Qiraa’ah that says lamastum, which means touching only.”

And this Qiraah lamastum is a direct text from the Qur’an, and it removes the need to refer to the other Qira’ah, laamastum.

This is whose position?  Shafii, may Allah have mercy on him.

Let us come to the opinion of Abu Hanifa.  What is your proof that no touching whatsoever breaks the wudu?

He said, “The basis is that nothing breaks the wudu unless there is a proof for it.  And the Ayah laaamastum was explained by Ibn Abbas to mean sexual relations.  

And from my proofs is that the Prophet alayhi as salam kissed Aisha, and did not perform Wudu.  

Shafii would respond and say, “Ibn Umar mentioned that kissing a woman is a type of touching (mulaamasa) and one has to make wudu from it.”

Abu Hanifa would responds:  “Those are the words of Ibn Umar, and his words cannot be taken over the words of the Messenger of Allah, alayhi salam.”

Thus, Shafii said that touching breaks by the general meaning of the verse, “Laamastum” and the Qira’ah “Lamasaa”.

And Abu Hanifa responded by the hadith that kissing is the strongest form of touching, and the Prophet alayhi as salam did not make wudu.

And he said, the general touching does not break, since Aisha mentioned that the Prophet alayi as salam used to wake up at night, and “I would be sleeping sideways in front of him, and if he wanted to make sajda, he would touch me with his hand, or poke me with his feet, so I would pull my legs up so he could make Sajda.”
So here is touching or poking, and it did not break the wudu.

So what do you so, O Shafii?  Touching or poking in Salah, without desire.

Shafii would say:  Yes, who told you that he touched or poked her skin to skin?  Rather she was sleeping with a blanket over her, and he touched her through the blanket.

What do you say about that Abu Hanifi?

Well, Aisha says:  “One night I woke up and did not find the Messenger of Allah with me.  The apartments in those days did not have lanterns.  So I searched with my hands, and the palm of my hand touched the bottom of his foot, while he was in Sajdah in the Masjid.  He was saying, ‘Suboohon Qudoosun Rabbil Malaaikati wa ar-Rooh’.”

He was in the Masjid, it could have been the Masjid in his home or the Prophet’s Masjid, and Aisha’s palm touched the bottom of his foot.

How do your respond to that?

They (the Shafii’s) said, “Okay, when a person is making Sajdah they have a waist wrapper sometimes covers their feet, so there was a barrier, like in the first hadith.”

Okay, so Abu Hanifa says, “In a narration it mentions that she waited for the Prophet alayhi as salam to stand up from his first Raka’ah, and she thought, maybe the Prophet alayhi as salam went to  his Jariyyah Maariah, and fulfilled his need, and then came back here to pray.  She took a stand.

She says, “I stood up, and entered my fingers into the hair on his head, to see, did he make ghusl or not.”

What do you respond to that, O Shafii?  There is no response, or perhaps he says, “She touched his hair, and in the hair there is no heat (or life).”

Up to this point, have we been able to outweigh one side of the scale over the other?

The scale of Abu Hanifa, who says that touching does not break the wudu, seems preponderant.

But we still have the middle position.  Abu Hanifi is finished with al-Shafii.  The matter is in Abu Hanifa’s hands.

How does the middle group, who say that touching only with desire breaks wudu, respond to what Abu Hanifa and Shafii said?

They have a different proof, independent from Shafii and Abu Hanifa.

A man came to the Prophet alayhi as salam, and said:  “I sell dates.  A woman came to me asking for dates, and the Shaitan whispered to me, so I told her ‘I have dates in the house that are better than these ones.’  

So I went with her to my house to get the dates, but what happened, was everything that a man does with a woman except I did not have sexual relations with her.  So purify me.”

The Prophet alayhi salam said, “Have your prayed ‘Asr with us?”

He said, “No.”

He said, “Make wudu, and pray.”  There is no other purification.

So the Malikiyya and those who agree with them said:  This man touched and felt and everything that could be desired from touching, and the Prophet alayhi as salam commanded him to perform Wudu.  But when the Prophet alayhi salam kissed his wife, he did not perform wudu.  It could have been simply a loving kiss.  
Just as person kisses his wife when she is sick, or his young daughter or mother, out of respect and love.  Kissing is not always accompanied by desire.

So we can agree that wudu is not required for normal matters.  And we make wudu for matters that are not normal, since the Prophet alayhi as salam said to the man, “Make wudu.”

Why did he the Prophet alayhi salam command him to make wudu?  For no reason?  For what happened with the woman.  He felt as if he did something wrong, and asked to be purified.

What do you the Hanifiyya say:  Who told you that the man before meeting the woman had wudu?  So that his wudu was broken due to that action?

Then why did he tell him to make wudu?

Because wudu expiates sins.

“If one washes his face, his sins fall down…his hands, etc.”

They said, no, the Prophet alayhi as salam did not ask the man, did you have wudu before meeting the woman?  

And the fact that he did not ask, when it would have been necessary, is like a statement.

As if the Prophet alayhi as salam did not even pay attention to his wudu before hand, rather he ordered him to do wudu due to what happened.

So we say:  Every touching does not break the wudu.  And every touching does not leave the wudu valid, it is only the touching with desire.

What is your opinion now, between Ahmed and Malik, and Abu Hanifa?  Which side of the scale is heavier?

Based on this my brothers, we do not desire to remove the differences in a matter that the Imam’s have differed, because they have many texts, and there are other texts that I cannot mention or memorize all of them, but this is a summary of the study of this issue.

And this amount is sufficient.

If you are Shafii, or Hanfi, or Maliki, or Hanbali, whichever.  And you are from the people that are capable of analyzing texts and giving preponderance, which view grants you peace of mind?

What seems to gather all the proofs is the middle opinion, what Ahmed has said. 
Although someone might say, to be on the safe side, we can follow the Shafii, so our worship will be safe.
But being on the safe side here results in hardship and difficulty, by breaking one’s wudu and requiring a new one, so this is placing hardship beyond what one can bear.

Thus, from the methodology of the scholars, we give preponderance to Malik and Ahmed’s opinion.

We have a part that the Shafiiah are forced to follow, and they borrow from Malik and Ahmed.  Or seek their permission.

That is during Tawaaf, when there is a lot of crowding, and there are some woman who wear gloves, but they are not allowed during Ihram.
Even some men do that in order not to touch women.

Here the Shafiiya say:  Whoever wants to make Tawaaf, let him make Taqlid madhhab of Malik and Ahmed, or Abu Hanifa.  So that his wudu will not be broken according to an accepted madhab, and it will save him from hardship.

Here, the Shafii would do Tawaaf their whole life and never finish.

As for touching, the Shafii say:  Whose wudu breaks, the one touching or the one being touched?

May Allah reward them and have mercy on them.

There are those who say:  It is only the one touching whose wudu breaks, so when Aisha touched the Prophet alayhi salam, she touched and not him.

If she had wudu it would have broken, but as for the Prophet, no, he continues in his Salah.  Because it is the toucher whose wudu breaks.
But if there was Shahwaa between the two, then both of their Wudu breaks.

In all, this is the pictures of the matter, and the arguments presented by each side, whether from the understand the Qur’an, or the ahadith, and there are statements of the Salaf, Ibn Umar, Ibn Masud, Ibn Abaas, and so one, if you come to the book Istidhkaar of Ibn Abdul Barr, with a paper, you will write until you are satisfied, and this difference was on two levels, during the time of the Sahabah, and the Tabieen.  Difference in opinion, according to what we have said, it breaks, it does not break, and the difference is around what we have said, and Allah knows best.
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